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CHAPTER 1.0 INTRODUCTION 

This report describes the biological resources present or potentially present on the project site, and 
discusses potential impacts to these resources resulting from project implementation, as well as 
associated mitigation measures to offset any impacts. 
 
 
1.1 EXISTING SETTING 
Plant Communities and Associated Wildlife Habitats 
 
Natural Communities  
The Preserve is a highly altered environment and natural communities have been largely displaced. 
The property has a long history of agricultural crop production; there are currently no crops being 
grown on the site. The vegetation occurring on the site can be classified into two elements: ruderal 
uplands and agricultural lands. These plant communities are generally defined using Holland and Keil 
(1995) and the San Joaquin County Multi-Species Habitat Conservation and Open Space Plan 
(SJMSCP) (2000). 
 
 
Ruderal Uplands (SJMSCP Vegetation Type C3, U, or U2 [Row and Field Crops, Ditched; Urban; 
Scraped/Paved]) 
Ruderal upland areas consist of artificial structures within the study area including the levees 
surrounding the property. Vegetation is often entirely lacking in these areas or consists of a very low 
diversity of species adapted to disturbed conditions (e.g., Himalaya blackberries [Rubus discolor] 
along levees). 

 
Wildlife species associated with ruderal habitats include western harvest mouse, California meadow 
vole, black-tailed jackrabbit (Lepus californicus), desert cottontail (Sylvilagus audubonii), sparrows 
(Zonotrichia spp.), song sparrow (Melospiza melodia), red-winged blackbird (Agelaius phoeniceus), 
goldfinches (Carduelis spp.), and western meadowlark (Sturnella neglecta). 
 
Ruderal habitats that occur along levees support California ground squirrel, Botta's pocket gopher, 
western fence lizard (Sceloporus occidentalis) and other reptile species. The presence of California 
ground squirrel burrows provides potential nesting habitat for burrowing owls (Athene cunicularia). 
 
 
Agricultural Lands (Agrestal; SJMSCP Vegetation Type C3 [Row and Field Crops, Ditched]) 
Most of the property consists of agricultural lands. These areas were previously in crop production 
but are now dominated by primarily nonnative weedy grasses and forbs. Dominant species include 
oats (Avena sp.), brome grasses (Bromus sp.), black mustard (Brassica nigra), milk thistle (Silybum 
marianum), wild radish (Raphanus sativus), and morning glory (Convolvulus arvensis). 
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Drainage ditches also occur in the agricultural areas. These ditches collect and convey runoff water 
and are dominated by ruderal wetland species typically associated with disturbed areas including 
cocklebur (Xanthium strumarium), Bermuda grass (Cynadon dactylon), curly dock (Rumex crispus), 
prickly lettuce (Lactuca serriola), rabbitsfoot grass (Polypogon monspeliensis), and nutsedge 
(Cyperus sp.). Native species include cattail (Typha latifolia), red willow (Salix laevigata), and 
sandbar willow (S. exigua). 
 
Generally, agricultural lands do not provide high quality habitat for resident wildlife species. This is 
due, in part, to extensive land manipulation and pesticide application associated with agricultural 
operations. Some opportunistic species, however, are well adapted to these communities including: 
California ground squirrel (Spermophilus beechyi), Botta's pocket gopher (Thomomys bottae), 
western harvest mouse (Reithrodontomys megalotis), and California meadow vole (Microtus 
californicus). Several bird species are likely to occur and forage over the crop lands: American kestrel 
(Falco sparverius), northern harrier (Circus cyaneus), white-tailed kite (Elanus leucurus), red-tailed 
hawk (Buteo jamaicensis), and Swainson's hawk (Buteo swainsonii). Migratory species and 
waterfowl also tend to use agricultural communities, particularly in the winter months. 
 
Wildlife species associated with the ditches include mallard (Anas platyrhynchos), barn swallows 
(Hirundo rustica), marsh wrens (Cistothorus palustris), song sparrows (Melospiz melodia), black 
phoebe (Sayornis nigricans), great egret (Ardea alba), great blue heron, bullfrog (Rana catesbeiana), 
and red swamp crayfish (Procambarus clarkii). Western aquatic garter snakes (Thamnophis couchii), 
Pacific tree frog (Hyla regilla), and western pond turtle (Clemmys marmorata) are also expected to 
occur. 
 
A natural communities map of the project site presented in Figure 1.1. 
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the northeastern portion of the state, in the Great Basin Province, and in the Central Valley. They 
return to the Central Valley in mid-March, and begin migrating south in August. Nests are built in the 
tops of large trees, primarily those associated with riparian habitats. They are known to forage up to 
10 miles from their nest sites. There are several nesting records for Swainson’s hawks from the 
vicinity of The Preserve, some as close as one mile. The agricultural fields on the project site provide 
suitable foraging habitat for Swainson's hawk and this species could potentially forage on the site. 
There are no suitable nest trees on the project site; suitable nest trees occur nearby. Loss of foraging 
habitat for Swainson’s hawk is covered under the SJMSCP. Mitigation is required to offset potential 
impacts to nesting birds (see below). 
 
 
White-tailed Kite. The white-tailed kite (Elanus leucurus) is fully protected under California Fish and 
Game Code and the federal Migratory Bird Treaty Act (MBTA). This raptor species uses scattered 
trees for breeding, and open grasslands and marshes for foraging. Like the Swainson’s hawk, the 
agricultural fields on the project site provide suitable foraging habitat for white tailed kites and this 
species could potentially forage on the site. There are no suitable nest trees on the project site; 
suitable nest trees occur nearby. Loss of foraging habitat for the white-tailed kite is covered under the 
SJMSCP. Mitigation is required to offset potential impacts to nesting birds (see below). 
 
 
Northern Harrier. The Northern harrier (Circus cyaneus) is a state species of special concern. This 
raptor species is also protected under Fish and Game Code and the MBTA. Northern harriers are 
adapted to open grassland and marsh habitats, where they forage for small mammals and birds. They 
nest on the ground among weeds, cattails, and tall grasses in swampy or open grassland areas. Eggs 
are laid from mid-April to mid-May. The site provides suitable nesting habitat for northern harriers, 
and this species could occur on the site. Loss of foraging habitat for the northern harriers is covered 
under the SJMSCP. Mitigation is required to offset potential impacts to nesting birds (see below). 
 
 
Giant Garter Snake. The giant garter snake (Thamnophis gigas) is a federally and state listed 
threatened species. It occurs in the Sacramento and San Joaquin Valleys in California. This snake 
uses agricultural wetlands, irrigation and drainage canals, ricelands, marshes, sloughs, ponds, small 
lakes, low gradient streams and adjacent upland areas. The giant garter snake requires several habitat 
components, including: adequate water during the active season (early spring through late fall) to 
provide an adequate food source; emergent, herbaceous wetland vegetation for cover and foraging; 
upland habitat for basking; and, higher elevation upland habitat for cover and refugia.  
 
The sloughs surrounding the project site (Mosher Slough, Bear Creek) and adjacent levees constitute 
potential habitat for giant garter snake. The toe drains, interior drainage ditches and upland areas on 
the interior side of the levees provide only marginal habitat for this species. Levee slopes are steep 
and the levee face and interior drains and ditches are regularly cleared and maintained. There is no 
direct connection between the interior drains and slough channels. These factors limit the suitability 
of the project site for giant garter snakes and reduce the likelihood of their presence. 
 
The giant garter snake is covered under the SJMSCP with the exception of localized areas associated 
with Disappointment and Pixley Sloughs, and nearby hydrologically connected areas. Mitigation is 
required to reduce the potential for take of giant garter snake (see below). 
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Western Pond Turtle. The western pond turtle (Clemmys marmorata), a California and federal species 
of concern, ranges from western Washington state south to northwestern Baja California. Pond turtles 
are an aquatic species, found in ponds, marshes, rivers, streams, and irrigation ditches that typically 
have rocky or muddy bottoms and are vegetated with aquatic vegetation. Eggs are laid at upland sites, 
away from the water, from April through August. The slough channels provide potential habitat for 
pond turtles; interior ditches are probably unsuitable for this species due to seasonal water 
fluctuations. The project will have a very minor impact within potential habitat for the western pond 
turtle. This species is covered under the SJMSCP; no additional mitigation is required. 
 
 
Central Valley Steelhead and Fall Run/late-fall Run Chinook Salmon. The Central Valley steelhead 
(Oncorhynchus mykiss) is a federal threatened species; the Central Valley fall run/late-fall run 
chinook salmon (Oncorhynchus tshawytscha) is a federal candidate species. Neither species has any 
State status. Both species are anadromous fish that spend part of their life cycle in freshwater and part 
in saltwater. These species spawn in small, freshwater streams where the young remain for one to 
several years before migrating to the ocean to feed and grow. Adults return to their natal streams to 
spawn and complete their lifecycle. Mosher Slough and Bear Creek provide potential migration 
habitat for juveniles and adults of these species. These waters are also designated as Essential Fish 
Habitat (EFH) for the chinook salmon. The project may have indirect effects to steelhead and salmon 
through discharges of stormwater. These species are not covered by the SJMSCP; mitigation is 
required to offset project effects (see below). 
 
 
Delta Smelt. The Delta smelt (Hypomesus transpacificus) is a State and federally threatened species. 
This species has been found as far inland as Mossdale on the San Joaquin River (SJMSCP 2000). The 
distribution of the species within the Delta varies depending on the volume of freshwater outflow and 
how it affects the saltwater intrusion. Delta smelt utilize shallow water habitat between mean high 
water and about 10 feet below mean low water. Spawning occurs from December to the end of June, 
in dead-end sloughs, in shore areas of the Delta, or river edges. Spawning occurs in the water column 
above vegetation or in open water above sandy or rocky substrates. Delta smelt have been collected 
and observed from waterways within the delta system and suitable habitat exists in Bear Creek and 
Mosher Slough within the project area. As with steelhead and salmon, the project may have indirect 
effects to Delta smelt through discharges of stormwater. Delta smelt are covered under the SJMSCP; 
additional mitigation is also required to address incidental take. 
 
 
Jurisdictional Waters  

Potential jurisdictional waters on project site are limited to the interior drainage ditches. Rainfall 
collecting on the site is the primary source of water for these drainage ditches. Seasonally high 
groundwater and levee seepage also contribute to the volume of water contained in these features. 
These drainages all originate on site and there is currently no connection between the interior 
drainage system and navigable waters. Irrigation water is not pumped onto the site and drainage water 
is not pumped off of the site. Jurisdictional waters are potentially subject to regulation under the 
following: 
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Clean Water Act, Section 404: Under Section 404 of the CWA, the ACOE regulates the disposal of 
dredged or fill material into "waters of the Unites States." Waters of the Unites States are defined as 
"... all interstate waters including interstate wetlands...intrastate lakes, rivers, streams (including 
intermittent streams), wetlands, [and] natural ponds, the use, degradation or destruction of which 
could affect interstate or foreign commerce..." Jurisdiction of "other waters" extends to the ordinary 
high water mark (OHWM) or the upward extent of any adjacent wetland.  
 
 
Clean Water Act, Section 401: Under Section 401 of the CWA, the RWQCB issues clean water 
certifications for activities occurring within waters of the United States. These certifications are 
associated with Section 404 permits and require that the proposed action will not violate water quality 
standards individually or cumulatively over the term of the Section 404 permit. 
 
 
Porter-Cologne Water Quality Control Act: This legislation requires that "any person discharging 
waste, or proposed to discharge waste, within any region that could affect the waters of the State to 
file a report of discharge." The RWQCB regulates any said discharges that may pose a threat to water 
quality within the State. 
 
 
California Department of Fish and Game Code, Section 1602: CDFG regulates activities that divert, 
obstruct, or alter stream flow, or substantially modify the bed, channel, or bank of a lake or stream, or 
associated riparian vegetation. Section 1602 requires that a Streambed Alteration Agreement is 
obtained from CDFG prior to any activity within a lake or streambed. 
 
 
Isolated Waters. As discussed above, Corps regulatory jurisdiction under Section 404 of the CWA is 
founded on a connection between the water body in question and interstate commerce. This 
connection may be direct, through a tributary system linking a stream channel with traditional 
navigable waters used in interstate or foreign commerce, or may be indirect, through a nexus 
identified in the Corps regulations. On January 9, 2001, the Supreme Court issued a decision in Solid 
Waste Agency of Northern Cook County [SWANCC] v. U.S. Army Corps of Engineers concerning 
Corps authority to regulate isolated waters under the CWA. This decision substantially affected the 
extent of Corps regulatory authority over “nonnavigable, isolated, intrastate waters,” and particularly, 
the use of indirect indicators of interstate commerce (e.g., use by migratory birds that cross state 
lines) as a basis for jurisdiction. 
 
 
Other Non-Jurisdictional Waters. In 2006, the U.S. Supreme Court issued a decision in the 
consolidated cases Rapanos v. United States and Carabell v. United States (hereafter “Rapanos”) that 
addressed jurisdiction over waters of the U.S. under the CWA. A summary of the key points of the 
decision is presented below. 
 
The agencies (the Corps and Environmental Protection Agency) will assert jurisdiction over the 
following waters: 

• Traditional navigable waters 
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• Wetlands adjacent to traditional navigable waters 

• Non-navigable tributaries of traditional navigable waters that are relatively permanent where the 
tributaries typically flow year-round or have continuous flow at least seasonally (e.g., typically 
three months) 

• Wetlands that directly abut such tributaries 

The agencies will decide jurisdiction over the following waters based on a fact-specific analysis to 
determine whether they have a significant nexus with a traditional navigable water: 

• Non-navigable tributaries that are not relatively permanent 

• Wetlands adjacent to non-navigable tributaries that are not relatively permanent 

• Wetlands adjacent to but that do not directly abut a relatively permanent non-navigable tributary 

The agencies generally will not assert jurisdiction over the following features: 

• Swales or erosional features (e.g., gullies, small washes characterized by low volume, infrequent, 
or short duration flow) 

• Ditches (including roadside ditches) excavated wholly in and draining only uplands and that do 
not carry a relatively permanent flow of water 

The agencies will apply the significant nexus standard as follows: 

• A significant nexus analysis will assess the flow characteristics and functions of the tributary 
itself and the functions performed by all wetlands adjacent to the tributary to determine if they 
significantly affect the chemical, physical and biological integrity of downstream traditional 
navigable waters 

Significant nexus includes consideration of hydrologic and ecologic factors 
 
 
Regional Water Quality Control Board 
Under Section 401 of the CWA, the State Water Resources Control Board must certify all activities 
requiring a 404 permit. The Regional Water Quality Control Board (RWQCB) regulates these 
activities and issues water quality certification for those activities requiring a 404 permit. In addition, 
the RWQCB has authority to regulate the discharge of “waste” into waters of the State pursuant to the 
Porter-Cologne Water Quality Control Act (P-C). 
 
 
California Department of Fish and Game 
CDFG, through provisions of Sections 1600-1616 of the State of California Code of Regulations, is 
empowered to issue agreements for any alteration of a river, stream, or lake where fish or wildlife 
resources may be substantially adversely affected. Streams (and rivers) are defined by the presence of 
a channel bed and banks, and the conveyance of at least ephemeral flows. CDFG regulates wetland 
areas only to the extent that those wetlands are part of a river, stream, or lake as defined by CDFG. 
 
CDFG generally includes, within the jurisdictional limits of streams and lakes, any riparian habitat 
present. Riparian habitat includes willows, cottonwoods, and other vegetation typically associated 
with the banks of a stream or lake shoreline. In most situations, wetlands associated with a stream or 
lake would fall within the limits of riparian habitat. Thus, defining the limits of CDFG jurisdiction 
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based on riparian habitat will automatically include any wetland areas. CDFG has not defined 
wetlands for jurisdictional purposes. Wetlands not associated with a lake, stream, or other regulated 
area are generally not subject to CDFG jurisdiction. 
 
 
San Joaquin Council of Governments. The San Joaquin Council of Governments (SJCOG) 
manages the SJMSCP. The SJMSCP, in accordance with ESA Section 10(a)(1)(B) and CESA Section 
2081(b) Incidental Take Permits, provides compensation for the conversion of open space to non-
open space uses which affect the plant, fish, and wildlife species covered by the SJMSCP. The 
SJMSCP compensates for conversions of open space for the following activities: urban development, 
mining, expansion of existing urban boundaries, non-agricultural activities occurring outside of urban 
boundaries, levee maintenance undertaken by the San Joaquin Area Flood Control Agency, 
transportation projects, school expansions, non-federal flood control projects, new parks and trails, 
maintenance of existing facilities for non-federal irrigation district projects, utility installation, 
maintenance activities, managing Preserves, and similar public agency projects. These activities will 
be undertaken by both public and private individuals and agencies throughout San Joaquin County 
and within the County's incorporated cities of Escalon, Lathrop, Lodi, Manteca, Ripon, Stockton, and 
Tracy. Public agencies including Caltrans (for transportation projects), and the San Joaquin Council 
of Governments (for transportation projects) also will undertake activities which will be covered by 
the SJMSCP. 
 
 
City of Stockton Heritage Tree Ordinance. The City of Stockton Heritage Tree Ordinance (City of 
Stockton Municipal Code, Section 5-039) regulates the removal of heritage trees. Under the City tree 
ordinance, a heritage tree is defined as any valley oak (Quercus lobata), coast live oak (Quercus 
agrifolia), or interior live oak (Quercus wislizenii) which is located on public or private property 
within the limits of the City of Stockton, and which has a trunk diameter of sixteen inches or more, 
measured at twenty-four inches above actual grade. Any person desiring to remove one or more 
heritage trees must obtain a permit from the City Parks and Recreation. Any heritage trees removed 
must be replaced at a 1:1 ratio at the discretion of the City Landscape Architect. The size of the 
replacement tree will be determined by the City Landscape Architect based on the size of the tree that 
is removed. If possible, the replacement tree or trees should be planted on the same parcel as the trees 
that were removed. Otherwise, the replacement tree or trees should be planted in a City park or some 
other suitable location as determined by the City Landscape Architect. 
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1.2 PROJECT IMPACTS AND MITIGATION MEASURES 
This section provides an analysis of the project impacts that may occur with development of the 
project site and the recommended mitigation measures for offsetting those impacts. The evaluation of 
impacts is based on the resources present, or reasonably likely to be present, on the project site and 
the proposed project as described herein. 
 

1.2.1 Impact Significance Criteria 
Potential significant impacts associated with biological resources have been evaluated using the 
following criteria: 
 
BR-a Substantial interference with the movement of any resident or migratory fish or wildlife 

species; 
BR-b Substantially diminished habitat for fish, wildlife, or plants; 
 
BR-c Substantial effect on rare or endangered species of animals or plants or the habitat of the 

species; and 
 
BR-d Conflict with adopted goals, policies, or regulations of relevant regulatory agencies. 
 
The significance criteria identified above are based on CEQA Guidelines, Section 15065. A number 
of other agencies have promulgated criteria and definitions relevant to the implementation of CEQA 
significance criteria, as described below. 
 
CEQA Section 15206 states that a project is of statewide, regional, or area wide significance if it has 
the potential to substantially affect sensitive wildlife habitats, including but not limited to riparian 
lands, wetlands, bays, estuaries, marshes, and habitats for rare and endangered species, as defined by 
Fish and Game Code Section 903. CEQA Section 15380 further provides that a plant or animal 
species may be treated as rare or endangered even if not on one of the official lists if, for example, it 
is likely to become endangered in the foreseeable future. 
 
Based on guidelines established by the USFWS and CDFG, a project could be considered to have a 
significant adverse impact on biological resources if it would result in substantial disruption to, or 
destruction of, any special-status species, its habitat, or breeding grounds. A project would also be 
considered to have a significant impact if it would result in a substantial loss of important plant or 
animal species; would cause a change in species composition, abundance, or diversity beyond that of 
normal variability; would result in the direct or indirect measurable degradation of sensitive habitats 
(e.g., wetlands, riparian corridors, vernal pools, oak woodlands); or would result in loss of a 
significant plant community. 
 
A project would normally have a significant impact on the environment if it would physically affect 
communities or species protected by adopted environmental plans and goals of the community(ies) 
where it is located. Any action that would conflict with these policies might be considered a 
significant impact. 
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1.2.2 Impacts And Mitigation Measures 
Effects Considered to be Less than Significant  

The project site supports primarily highly disturbed, nonnative vegetation communities and provides 
minimal habitat value. The loss of nonnative plant communities on the project site is considered less 
than significant. Likewise loss of existing orchards on the Shima Tract to accommodate extensions of 
Trinity Parkway and Hammer Lane is not expected to have a significant impact on plant or wildlife 
species.  
 
Appropriate timed focused surveys for special status plants were conducted during the spring and 
summer of 2005 with negative results. Consequently, the project is not expected to have any 
significant effects to special status plants. 
 
 
Potentially Significant Effects 

Impact BR-1: Implementation of the project will remove habitat for special status species.  
 
The proposed project will convert the agricultural/fallow fields and drainage ditches on the project 
site (and off-site/Shima Tract) to residential and mixed-use development and roadway/bridge 
improvements. Despite the extensive habitat modifications, several special status species could occur 
in these habitats. The loss of habitat for special status species triggers Significance Criteria BR-a 
through BR-d. 
 
Mitigation Measure BR-1: The project shall implement the SJMSCP conservation strategy, which 
includes payment of appropriate fees to SJCOG for conversion of undeveloped lands. Documentation 
of fee payment shall be provided to the USFWS prior to the start of construction. 
 
 
Impact BR-2: Implementation of the project may impact several special status bird species that may 
nest on the site or immediate vicinity.  
 
Despite the extensive habitat modifications to the site (and off-site/Shima Tract), several special 
status bird species including burrowing owl, tricolored blackbird, white-tailed kite, northern harrier, 
and Swainson's hawk could be impacted by site development through direct impacts to nest sites 
(burrowing owl, northern harrier) or indirect effects to off-site nesting. Mitigation is required to offset 
potential impacts to nesting birds (see below). Direct take of these species is not covered under the 
SJMSCP and would also be in violation of the Fish and Game Code and MBTA. 
 
Mitigation Measure BR-2a: The burrowing owl is covered under the SJMSCP. Mitigation measures 
consistent with those listed in the SJMSCP (listed below) for burrowing owls shall be adhered to 
where applicable. 
1. During the non-breeding season (September 1 through January 31) any burrowing owls 

occupying the project site should be evicted from the project site by passive relocation as 
described in the California Department of Fish and Game’s Staff Report on Burrowing Owls 
(Oct., 1995). 
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2. During the breeding season (February 1 through August 31) occupied burrows shall not be 
disturbed and shall be provided with a 75 meter protective buffer until and unless the TAC, with 
the concurrence of the Permitting Agencies’ representatives on the TAC; or unless a qualified 
biologist approved by the Permitting Agencies verifies through non-invasive means that either: 1) 
the birds have not begun egg laying, or 2) juveniles from the occupied burrows are foraging 
independently and are capable of independent survival. Once the fledglings are capable of 
independent survival, the burrow can be destroyed. 

3. These Incidental Take Minimization Measures are consistent with the provisions of the Migratory 
Bird Treaty Act. 

 
 
Mitigation Measure BR-2b: The tricolored Blackbird is covered under the SJMSCP. Mitigation 
measures consistent with those listed in the SJMSCP (listed below) for tricolored blackbirds shall be 
adhered to where applicable.  
A setback of 500 feet from colonial nesting areas shall be established and maintained during the 
nesting season for the period encompassing nest building and continuing until fledglings leave nests. 
This setback applies whenever construction or other ground-disturbing activities must begin during 
the nesting season in the presence of nests which are known to be occupied. Setbacks shall be marked 
by brightly colored temporary fencing. 
 
These Incidental Take Minimization Measures are consistent with the provisions of the Migratory 
Bird Treaty Act as described in Section 1.1-Existing Settings. 
 
Mitigation Measure BR-2c: The Swainson’s hawk is covered under the SJMSCP. The following 
mitigation measures consistent with those listed in the SJMSCP for the Swainson’s hawk shall be 
adhered to where applicable. 
 
1. If a nest tree in the vicinity of the project becomes occupied during construction activities, then 

all construction activities shall remain a distance of two times the dripline diameter of the tree, 
measured from the nest. 

 
Mitigation Measure BR-2d: The white-tailed kite is covered under the SJMSCP. Mitigation 
measures consistent with those listed in the SJMSCP (listed below) for the white-tailed kite shall be 
adhered to where applicable. 
 
1. Suitable nesting habitat shall be removed between September 1 and February 29, outside of the 

nesting season. 

2. If project construction is to begin during the nesting season (March 1 to August 31), a qualified 
biologist shall survey suitable nesting habitat within the project area more than 10 days prior to 
the start of construction. If presence of occupied nests is conformed, a setback of 500 feet from 
the nest site, marked by brightly colored temporary fencing, shall be maintained until nestlings 
have fledged or it is confirmed that nesting has failed, as determined by a qualified biologist. 
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Mitigation Measure BR-2e: The northern harrier is covered under the SJMSCP. Mitigation 
measures consistent with those listed in the SJMSCP (listed below) for the northern harrier shall be 
adhered to where applicable. 
 
1. Suitable nesting habitat shall be removed between September 1 and February 29, outside of the 

nesting season. 

2. If project construction is to begin during the nesting season (March 1 to August 31), a qualified 
biologist shall survey suitable nesting habitat within the project area more than 10 days prior to 
the start of construction. If presence of occupied nests is conformed, a setback of 500 feet from 
the nest site, marked by brightly colored temporary fencing, shall be maintained until nestlings 
have fledged or it is confirmed that nesting has failed, as determined by a qualified biologist. 

 
 
Impact BR-3: Construction of the project may impact the giant garter snake.  
 
While the sloughs surrounding the project site (Mosher Slough, Bear Creek) and adjacent levees 
constitute potential habitat for giant garter snake, the levees may impede movement into upland areas 
or wetlands on the interior of the site. The levee slopes are steep and the levees are regularly 
maintained and sparsely vegetated. Further, the toe drains associated with the levees, interior drainage 
ditches, and upland areas on the interior side of the levees provide only marginal habitat for this 
species; the drains are also regularly cleared and maintained and are not connected to the slough 
channels. These factors limit the suitability of the project site for giant garter snakes and reduce the 
likelihood of its presence. Nevertheless, giant garter snakes could occur in the area and be affected by 
the residential development project, triggering Significance Criteria BR-a through BR-d.  
 
Impacts to potential habitat for giant garter snake is covered under the SJMSCP, with the exception of 
localized areas associated with Disappointment and Pixley Sloughs, and nearby hydrologically 
connected areas that constitute known occupied habitat. Mitigation is required to reduce the potential 
for take of giant garter snake (see below). 
 
Mitigation Measure BR-3: The following mitigation measures consistent with those listed in the 
SJMSCP for giant garter snake shall be adhered to where applicable. 
 
1. The project shall implement the SJMSCP conservation strategy, which includes payment of 

appropriate fees to San Joaquin Council of Governments (SJCOG) for conversion of undeveloped 
lands and implementation of the Incidental Take Minimization Measures for giant garter snake, as 
described below. Documentation of fee payment shall be provided to the USFWS prior to the 
start of construction. 

2. Construction shall occur during the active period for the snake, between May 1 and October. 
Between October 2 and April 30 contact the Service's Sacramento Fish and Wildlife Office to 
determine if additional measures are necessary to minimize and avoid take. 

3. Limit vegetation clearing within 200 feet of the banks of potential giant garter snake aquatic 
habitat to the minimal area necessary. 

4. Confine the movement of heavy equipment within 200 feet of the banks of potential giant garter 
snake aquatic habitat to existing roadways to minimize habitat disturbance. 
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5. Prior to ground disturbance, all on-site construction personnel shall be given instruction regarding 
the presence of SJMSCP Covered Species and the importance of avoiding impacts to these 
species and their habitats. 

6. In areas where wetlands, irrigation ditches, marsh areas or other potential giant garter snake 
habitats are being retained on the site:  

a. Install temporary fencing at the edge of the construction area and the adjacent wetland, 
marsh, or ditch; 

b. Restrict working areas, spoils and equipment storage and other project activities to areas 
outside of marshes, wetlands and ditches; and 

c. Maintain water quality and limit construction runoff into wetland areas through the use of hay 
bales, filter fences, vegetative buffer strips, or other accepted equivalents. 

7. If on-site wetlands, irrigation ditches, marshes, etc. are being relocated in the vicinity: the newly 
created aquatic habitat shall be created and filled with water prior to dewatering and destroying 
the pre-existing aquatic habitat. In addition, non-predatory fish species that exist in the aquatic 
habitat and which are to be relocated shall be seined and transported to the new aquatic habitat as 
the old site is dewatered. 

8. If wetlands, irrigation ditches, marshes, etc. shall not be relocated in the vicinity, then the aquatic 
habitat shall be dewatered at least two weeks prior to commencing construction.  

9. Pre-construction surveys for the giant garter snake (conducted after completion of environmental 
reviews and prior to ground disturbance) shall occur within 24 hours of ground disturbance. 

10. Other provisions of the USFWS Standard Avoidance and Minimization Measures during 
Construction Activities in Giant Garter Snake Habitat shall be implemented (excluding 
programmatic mitigation ratios which are superceded by the SJMSCP's mitigation ratios). 

11. Survey of the project area shall be repeated if a lapse in construction activity of two weeks or 
greater has occurred. If a snake is encountered during construction, activities shall cease until 
appropriate corrective measures have been completed or it has been determined that the snake 
shall not be harmed. Report any sightings and any incidental take to the Service immediately by 
telephone at (916) 414-6600. 

12. Following project completion, all areas temporarily disturbed during construction shall be 
restored following the "Guidelines for Restoration and/or Replacement of Giant Garter Snake 
Habitat" outlined below. 

a. The disturbed area shall be regraded to its preexisting contour and ripped, if necessary, to 
decompact the soil. 

b. The area shall be hydroseeded. Hydroseed mix shall contain at least 20-40 percent native 
grass seeds. Some acceptable native grasses include annual fescue (Vulpia spp.), California 
brome (Bromus carinatus), blue wildrye (Elymus glaucus), and needle grass (Nassella spp.). 
The seed mix shall also contain 2-10 percent native forb seeds, five percent rose clover 
(Trifolium hirtum), and five percent alfalfa (Medicago sativa). Approximately 40-68 percent 
of the mixture may be non-aggressive European annual grasses, such as wild oats (Avena 
sativa), wheat (Triticum sp.), and barley (Hordeum vulgare). Aggressive non-native grasses 
shall not be included in the seed mix. These grasses include perennial ryegrass (Lolium 
perenne), cheatgrass (Bromus tectorum), fescue (Festuca sp.), giant reed (Arundo donax), 
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medusa-head (Taeniatherum caput-medusae), or Pampas grass (Cortaderia selloana). 
Endophyte-infected grasses shall not be included in the seed mix. 

13. In addition to the above measures, the following avoidance and minimization measures shall also 
be implemented. 

14. All construction shall be conducted during daylight hours. 

15. Measures consistent with the current Caltrans' Construction Site Best Management Practices 
(BMPs) Manual (including the Storm Water Pollution Prevention Plan [SWPPP] and Water 
Pollution Control Program [WPCP] Manuals [http://www.dot.ca.gov/hq/construc/ 
Construction_Site_BMPs.pdf]) shall be implemented to minimize effects to giant garter snake 
(e.g., siltation, etc.) during construction1. 

 
 
Impact BR-4: The discharge of stormwater from the developed project site into Mosher Slough 
may impact the giant garter snake, anadromous fish, and Delta smelt.  
 
Residential development of The Preserve Tract may result in indirect effects to the giant garter snake, 
Central Valley steelhead, Central Valley fall-run chinook salmon, and/or Delta smelt. Residential 
development of the site will result in an increase in impervious surfaces and introduce new pollution 
sources. This will result in an increase in the volume of stormwater discharged to Mosher Slough and 
potential degradation of water quality triggering Significance Criteria BR-a through BR-d.  
 
Residential development of the site will significantly increase the amount of impervious area within 
the watershed, increasing the amount of storm water runoff. The average annual volume of 
stormwater discharged to Mosher Slough is expected to be about 216 acre-feet. This discharge will 
occur primarily December through March. An estimated 21.5 acre-feet will be discharged in a 
10-year storm event and 42.6 acre-feet in a 100-year event (Todd Pace, pers. comm.). This equates to 
a 10.7 cfs discharge during a 100-year event, or an average increase of about 0.5 percent in flow 
volume in Mosher Slough for up to 48 hours. 
 
The proposed project will change the existing agricultural land use to residential uses. While this land 
use change will eliminate a source of agricultural pesticides and fertilizers that may have impacted 
water quality adjacent to the site, the landscaping associated with the proposed project will also 
require the use of pesticides, herbicides, and fertilizers. Negative impacts to water quality from this 
pollution source could persist. Vehicular traffic will also increase and will create increased potential 
for hydrocarbons, sediments, heavy metals, and other pollutants to reach local waterways via storm 
water runoff. 
 
The City of Stockton has developed a Storm Water Quality Control Criteria Plan (SWQCCP) that is 
intended to establish uniform requirements for the selection and incorporation of storm water quality 
into the planning, design, construction, and maintenance of flood management projects and new 
developments in a manner consistent with the Federal Clean Water Act and the City's Storm Water 
Management Plan. All projects that require municipal approval for the division of land and 
construction of improvements are subject to the SWQCCP's requirements. The project applicant will 
                                                      
1 The Caltrans Construction BMPs Manual is considered the industry standard for protection of water quality 

during construction activities and, as such, is applicable to non-roadway projects. 
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be required to comply with the applicable water quality and storm drainage discharge requirements 
consistent with any waste discharge or water quality certification requirements authorized by the 
RWQCB.  
 
The current trend in stormwater management is the use of on-site created wetlands systems for 
treating stormwater prior to discharge; such a system will be employed for The Preserve. Created 
wetlands provide stormwater treatment, conveyance, and flood control; wildlife habitat and 
recreational opportunities may also be provided by these systems. Wetlands help trap sediments in 
stormwater and remove nutrients and other pollutants. The water quality treatment features 
incorporated into the wetlands system will include: aeration, biofilters, and vegetated pretreatment 
basins or wetland filters. These features function together as an effective system to manage the urban 
storm runoff quality and the health of the wetlands system and ensure that any discharges to Mosher 
Slough and downstream waters have an improved quality.  
 
The wetlands system will also provide flood detention during large storm events. All runoff from the 
residential development, including nuisance flows (dry weather flows), will be routed through the 
wetlands prior to discharging into receiving waters. The wetlands provide water quality treatment and 
meet NPDES stormwater permit requirements for urban runoff and for first flush of runoff. 
 
Additional information on potential water quality impacts and mitigation measures is included in 
Section 4.3 Water Resources. Any specific mitigation requirements resulting from consultation with 
USFWS or NOAA Fisheries, beyond those included herein, shall also become conditions of project 
approval. 
 
 
Impact BR-5: The project may impact wetlands and/or other waters regulated by the ACOE, 
RWQCB, and/or CDFG. 
 
The proposed project will eliminate the interior drainage ditches on the property. These drainage 
ditches are subject to jurisdiction of the ACOE and/or RWQCB. Historically, the ACOE has not 
asserted jurisdiction over manmade drainage ditches that have questionable connectivity to navigable 
waters. However, recent court cases, and ACOE precedents, indicate that these waters may be 
regulated by the ACOE. The RWQCB typically uses ACOE methods to classify waters of the State 
and may regulate waters that are exempt from ACOE jurisdiction.  
 
The drainage ditches do not possess a bed and banks that characterize streams subject to CDFG 
jurisdiction under Fish and Game Code. 
 
The project will eliminate 0.46 acre of wetland area that is regulated by the ACOE and/or RWQCB. 
The condition outlined in Significance Criteria BR-d could occur. The project will result in 
potentially significant adverse impacts to waters of the U.S. and State. 
 
Mitigation Measure BR-5: The project shall implement the SJMSCP conservation strategy, which 
includes payment of appropriate fees to SJCOG for conversion of undeveloped lands. Lands acquired 
and preserved under the conservation strategy will provide equivalent habitat to mitigate the loss of 
wetlands associated with the drainage ditches. If the wetland areas are regulated by the ACOE and/or 
RWQCB, additional wetlands mitigation may be required by those agencies for the loss of 0.46 acre 
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of wetlands. This mitigation may be accomplished through purchase of appropriate wetlands 
mitigation credits from an approved mitigation bank that services the project area. In lieu of 
purchasing mitigation credits, the project may implement a wetlands mitigation plan that provides 
equivalent wetlands replacement in accordance with agency requirements.  
 
 

1.2.3 Level Of Significance After Mitigation 

Potential impacts to biological resources from the proposed project will be mitigated to levels 
less than significant with implementation of the above mitigation measures. 
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